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QWEST'S NOTICE OF SUPPLEMENTAL AUTHORITY REGARDING QWEST'S
COMPLIANCE WITH CHECKIIST ITEM 1

Qwest Corporation submits this notice of supplemental authority regarding Qwest's
compliance with Checklist Item 1. During the oral argument on ratcheting on February 27, 2002,
the Commission expressed interest in further briefing regarding its authority to charge rates
different from those in Qwest's federal tariff. This notice of supplemental authority addresses
that request.

DISCUSSION

A. This Commission cannot order the modification of a federal tariff,

Qwest provides interstate special access services through federal tariffs filed with the
Federal Communication Commission. These tariffs provide the exclusive means by which
purchasers of interstate access can use Qwest's services. Neither Qwest, its customers nor state
regulators can modify the terms and conditions of these federal tariffs without complying with
the specific procedures set forth in the Communications Act. This rule arises in several contexts.

Carter v. AT&T Co., 365 F. 2d 486 (5th Cir 1966), cert denied, 385 U.S. 1008 (1967),

involved a private antitrust action against AT&T filed under 15 U.S.C. §§ 15 & 22. The antitrust
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action was closely related to a tariff that AT&T had filed with the FCC. The District Court held
that "'primary jurisdiction' 1s 'vested in the' FCC 'to resolve all questions relating to the justness,
reasonableness, validity, and effect of the tariffs and practices complained of',"" /d, at 491-92, and
referred the matter to the FCC. At the urging of AT&T, the Court of Appeals for the Fifth
Circuit affirmed. The court rejected the plaintiffs' argument that "the tariff is initially the
handiwork of the Telephone Companies’ scriveners.” Zd. at 496. It emphasized that "a tanff,
required by law to be filed, is not a mere contract. It is the law.” /d.

More recently, AT&T Co. v. Cent. Office Tel., 524 U.S. 214 (1998), involved an action
brought by a long-distance reseller against AT&T, alleging breach of contract and tortious
interference with contract arising from alleged defects in AT&T's provisioning and billing of
services. The District Court entered a judgment based on a jury verdict for the reseller, and the
Court of Appeals for the Ninth Circuit affirmed in part, but the Supreme Court reversed, holding
that the reseller's claims were barred by the filed-tariff doctrine. AT&T had been required to file
tariffs with the FCC. Citing a long line of cases, the Supreme Court held that these tariffs
preempted plaintiff's claims. As the Court explained, the rate filed is "the only lawful charge"”
and "[d]eviation from it is not permitted upon any pretext.” Id. at 422, quoting Louisville &
Nashville R. Col v. Maxwell, 237 U.S. 94, 97 (1915).

Under the "filed-rate doctrine” (which 1s not limited to rates),

the Supreme Court has ruled that where the FERC [Federal Energy
Regulatory Commission] has lawfully determined a rate, allocation, or
other matter, a state commission cannot take action that contradicts the
federal determination. And even without explicit federal approval of a
rate, the Court has treated a rate reflected m a FERC tariff as setting a rate
level binding on a state commission in reguiating the costs of the
purchasing utility.

Public Serv. Co. of New Hampshire v. Paich, 167 F.3d 29, 35 (1¥ Cir. 1998), citing Mississippi
Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 373-74 (1988); Nantahala Power
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& Light Co. v. Thornburg, 476 U.S. 953, 962-66 (1986); cf. Montana-Dakota Utils. Co. v.
Northwestern Pub. Serv. Co., 341 U.S. 246, 251-52 (1951).

Qwest's interstate tariffs are subject to the sole and exclusive jurisdiction of the FCC. As
the court stated in AT&T Communications of the Mountain States, Inc. v. Public Serv. Comm’'n of
Wyoming, 625 F. Supp. 1204, 1208 (D. Wyo. 1985), citing Smith v. Illinois Bell Tel. Co., 282
U.S. 133 (1930),

The Smirh Court went on to say that the interstate {olls were not a matter
for determination by state commissions, but rather were exclusively
federal matters.

See also In re AT&T Co. & Associated Bell System Companies Interconnection with Specialized
Carriers in Furnishing Interstate Foreign Exchange Service & Common Control Switching
Arrangements, 56 FCC 2d 14, 20 (1975), aff"d, California v. FCC, 567 F.2d 84 (D.C. Cir 1977).
States may take action with respect to interstate services and services in federal tariffs only to the
extent permitted by law or, in limited circumstances, by the FCC itself. See General
Communication, Inc. v. Alaska Communications Sys. Holdings, Inc., 16 FCC Recd 2834, 2844
(2001).

Here, as Qwest explains below, its federal tariff is clear and explicit. The tariff cannot be
modified by a state commission any more than the FCC can regulate the prices of local exchange
services offered by Qwest. Any effort to modify Qwest's federal tariffs must be presented to the

FCC, which has sole jurisdiction to modify these tariffs.

B. Qwest's federal tariff governs the shared use of its interstate special access
circuit.

Section 2.7 of Qwest Tariff F.C.C. No. 1 covers shared use of an interstate special access
circuit. This tariff provides for proportional charges for some shared services, but only for
shared use of federally tariffed services. For example, Section 2.7 and 2.7.2 provides for

proportional pricing when DS1 and DS3 special access service (called PLTS or Private Line
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Transport Services in the tariff) is shared with switched access service since both are federally
tariffed services.
However, when PLTS is shared with local exchange service, this tariff explicitly prohibits
proportional pricing:
2.7.1. PLTS with Local Exchange Service

PLTS and Local Exchange Service may be provided on a Shared Use
facility. However, individual recurring and nonrecurring charges shall
apply for each PLTS and local Exchange Line. The Shared Use facility is
not apportioned.

This language is very clear. When a jurisdictionally interstate private line is shared with
local exchange service, apportionment is not permitted. As Qwest explains in the next section of
this Notice, its tariff provision implements the FCC's prohibition against proportional pricing of
interstate and local service. By imposing proportional pricing, this Commission is impermissibly
ordering the modification of this federal tariff. Proportional pricing is tantamount to decreasing
the rates for a federally tariffed service.

C. Proportional pricing would violate FCC orders.

The proportional pricing ordered by this Commission is prohibited by the FCC's
Supplemental Order Clarification.! The FCC recently explained this prohibition in a proceeding
brought by Net2000 Communications against Verizon.2 The FCC held that Verizon did not

violate the Communications Act of 1934 or FCC rules by denying Net2000's requests for the

! Supplemental Order Clarification, In the Matter of Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, FCC 00-183 §22(3) at 13-14
(rel. June 2, 2000) ("Supplemental Order Clarification™).

2 Memorandum Opinion and Order, In the Matter of Net2000 Communications, Inc. v. Verizon —
Washington, D.C., Inc., File No. EB-00-018, FCC 01-381 (rel. Jan. 9, 2002) ("Net2000
Communications").
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conversion of certain special access circuits to enhanced extended links ("EELs"). In the course

of its opinion, the FCC explained,

Net2000 argues that whether circuits are used for "a significant
amount of local exchange service" and therefore qualify for conversion to
EEL should be judged on an "end-user-by-end-user basis." It should not
matter, Net2000 contends, whether a dedicated DS1 between the CLEC's
office and the customer’s premises that is used to provide local exchange
service is carried on a multiplexed DS3 transport channel that includes
other DS1s used for other services. It proposes that DS3 circuits derived
from both EEL-eligible and non-EEL-eligible DS1 circuits be priced
utilizing "ratcheting," similar to mixed use DS3 circuits carrying both
special access and switched assess DS1s, so that proportionate unbundled
network element rates would apply to the converted DS1s and
proportionate special access rates would apply to the non-converted
DS1s. The arguments made by Net2000, however, ignore the specific
language of Option 3. There is no provision anywhere in the
Supplemental Order Clarification, or in prior orders for "ratcheting.”
The language of Option 3 clearly and specifically requires that "[w]hen a
loop-transport combination includes multiplexing (e.g., DS1 multiplexed
to DS3 level), each of the individual DS1 circuits must meet {the
substantial local exchange service use] criteria." There is no ambiguity in
this language. Although Net2000 argues that it would be better if CLECs
were permitted to convert only the parts of their DS3s that are used to
provide local exchange service and to continue to obtain the remaining
parts of the DS3s by tariff, this clearly is not permitted under our rules.3

Thus, the FCC explicitly rejected proportional pricing, as ordered by this Commission. In the
Net2000 Communications decision, the FCC rejected Net2000’s request for ratcheting and noted
that “[t]here is no provision anywhere in the Supplemental Order Clarification, or in prior orders
for 'ratcheting.4 This Commission should apply the same analysis in this case. No party has
identified any FCC order or rule that allows or provides for proportional pricing of local and

long-distance traffic. The request for proportional pricing should be rejected.

3 Id. 9§ 28, at 9-10 (citations omitted) (emphasis added).

4 Id. 928, at 9.
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The commingling prohibition within Option 3 of the FCC's Supplemental Order
Clarification and its explanation of this prohibition in Net2000 Communications are not limited
to the conversion of special access circuits to EELs. Although the specific fact scenario
presented to the FCC in Net2000 Communications involved the conversion of special access
circuits to EELs, the application of its holding and the policy that drives it are not limited to
those facts. As is plain from the excerpt quoted above, the holding in Nez2000 Communications
prohibits proportional pricing, or "ratcheting," when local and long-distance services are
commingled on the same DS3 circuit,

In a related context, the Supplemental Order Clarification was very clear that, in
affirming the general prohibition against commingling UNEs and ILEC tariffed services, it was

not speaking only about EELSs:

We further reject the suggestion that we eliminate the prohibition on
"commingling" (i.e. combining loops or loop-transport combinations with
tariffed special access services) in the local usage options discussed above.
We are not persuaded on this record that removing this prohibition would
not lead to the use of unbundled network elements by IXCs solely or
primarily to bypass special access services.S

Commingling, of course, is not an issue in Arizona. Qwest voluntarily agreed in its SGAT that
CLECs can commingle local interconnection and exchange access traffic on the same trunk
group. The only issue involves the price and specifically whether Qwest must ratchet down its
federally-tanffed DS3 channel termination charge to reflect the percentage of trunks within the
DS3 line used for interconnection or access to UNEs.

On this issue, both the Supplemental Order Clarification and Net2000 Communications

are clear. They prohibit proportional pricing.

3 Supplemental Order Clarification, { 28 (emphasis supplied, footnote omitted).
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CONCLUSION
State commissions are without authority to order modifications to federal tariffs, Only
the FCC can order the modification of a federal tanff. This Commission cannot order
proportional pricing in the face of a valid Qwest tariff that prohibits such pricing.

A
DATED this  th day of March, 2002

Respectfully submitted,

QWEST CORPORATION

Tilfiothy Berg

Theresa Dwyer

FENNEMORE CRAIG, P.C.

3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012-2913

(602) 916-5421

(602) 916-5999 (facsimile)

By: &;@,/j//>,,//

John M. Devaney

PERKINS COIE LLpP

607 Fourteenth Street, N.W.
Suite 800

Washington, D.C. 20005-2011
(202) 434-1624

(202) 434-1690 (facsimile)

John L. Munn

QWEST CORPORATION
1801 California Street
Suite 4900

Denver, Colorado 80202
(303) 672-5823

(303) 298-8197 (facsimile)

Attorneys for Qwest Corporation
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ORIGINAL +10 copies filed this ___ day
of March, 2002, with:

Docket Control

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, AZ

COPY of the foregoing delivered this day to:

Maureen A. Scott

Legal Division

ARIZONA CORPORATION COMMISSION
1200 W. Washington St.

Phoenix, AZ 85007

Emest Johnson, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 W. Washington St.

Phoenix, AZ 85007

Lyn Farmer, Chief Administrative Law Judge
Jane Rodda, Administrative Law Judge
Hearing Division

ARIZONA CORPORATION COMMISSION
1200 W. Washington

Phoenix, AZ 85007

Caroline Butler

Legal Division

ARIZONA CORPORATION COMMISSION
1200 W. Washington St.

Phoenix, AZ 85007

COPY of the foregoing mailed this day to:
Eric S. Heath
SPRINT COMMUNICATIONS CO.

100 Spear Street, Suite 930
San Francisco, CA 94105
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Thomas Campbell
LEWIS & ROCA

40 N. Central Avenue
Phoenix, AZ 85004

Joan S. Burke

OSBORN MALEDON, P.A.
2929 N. Central Ave., 21* Floor
PO Box 36379

Phoenix, AZ 85067-6379

Thomas F. Dixon
WORLDCOM, INC.
707 N. 17™ Street #3900
Denver, CO 80202

Scott S. Wakefield

RUCO

2828 N. Central Ave., Ste. 1200
Phoenix, AZ 85004

Michael M. Grant

Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Michael Patten

ROSHKA, HEYMAN & DEWULF
400 E. Van Buren, Ste. 500
Phoenix, AZ 85004-3906

Bradley 5. Carroll

COX COMMUNICATIONS
20402 North 29" Avenue
Phoenix, AZ 85027-3148

Danie! Waggoner

DAVIS, WRIGHT & TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101
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Traci Grundon

DAVIS, WRIGHT & TREMAINE
1300 S.W. Fifth Avenue

Portland, OR 97201

Richard S. Woliers

Maria Arias-Chapleau
AT&T Law Department
1875 Lawrence Street, #1575
Denver, CO 80202

Gregory Hoffman

AT&T

795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

David Kaufiman

E.SPIRE COMMUNICATIONS, INC.
343 W. Manhattan Street

Santa Fe, NM 87501

Alaine Miller

XO COMMUNICATIONS, INC.
500 108™ Ave. NE, Ste. 2200
Bellevue, WA 98004

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 N. 7" St., Ste. 206

Phoenix, AZ 85014-5811

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT

W. Hagood Bellinger
5312 Trowbridge Drive
Dunwoody, GA 30338

Joyce Hundley

U.S. DEPARTMENT OF JUSTICE
Antitrust Division

1401 H Street N.W. #8000
Washington, DC 20530
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Andrew Q. Isar

TELECOMMUNICATIONS RESELLERS ASSOC.

4312 92" Avenue, NW
Gig Harbor, WA 98335

Raymond S. Heyman

ROSHKA, HEYMAN & DEWULF
400 N. Van Buren, Ste. 800
Phoenix, AZ 85004-3906

Thomas L. Mumaw
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-00G1

Charles Kallenbach

AMERICAN COMMUNICATIONS SVCS, INC.
131 National Business Parkway

Annapolis Junction, MD 20701

Gena Doyscher

GLOBAL CROSSING SERVICES, INC.
1221 Nicollet Mall

Minneapolis, MN 55403-2420

Andrea Harris, Senior Manager

ALLEGIANCE TELECOM INC OF ARIZONA
2101 Webster, Ste. 1580

Oakland, CA 94612

Gary L. Lane, Esq.
6902 East 1* Sireet, Suite 201
Scottsdale, AZ 85251

Kevin Chapman

SBC TELECOM, INC.

300 Convent Street, Room 13-Q-40
San Antonio, TX 78205

M. Andrew Andrade

TESS COMMUNICATIONS, INC.
5261 S. Quebec Street, Ste. 150
Greenwood Village, CO 80111
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Richard Sampson

Z-TEL COMMUNICATIONS, INC.
601 S. Harbour Island, Ste. 220
Tampa, FL 33602

Megan Doberneck

COVAD COMMUNICATIONS COMPANY
7901 owry Boulevard

Denver, CO 80230

Richard P. Kolb

Vice President of Regulatory Affairs
ONE POINT COMMUNICATIONS
Two Conway Park

150 Field Drive, Ste. 300

Lake Forest, IL 60045

Janet Napolitano, Attorney General
OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, AZ 85007

Steven J. Duffy

RIDGE & ISAACSON, P.C.

3101 North Central Ave., Ste. 1090
Phoenix, AZ 85012
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